Introduction
For a long time, international dispute settlement proceedings have not been receptive of the idea to introducing an appellate mechanism. For instance, the legal proceedings at the Permanent Court of International Justice and the succeeding International Court of Justice have not had an appellate mechanism in place.1 Nor have international arbitration proceedings between two sovereign states, conducted under public international law. In fact, the World Trade Organization (WTO) dispute settlement mechanism and some recent Free Trade Agreement (FTA) dispute settlement mechanisms represent rare instances in which an appellate mechanism has been introduced in international litigation. As can be seen from the rarity of prior examples, an appellate mechanism in international dispute settlement proceedings has both pluses and minuses: by way of example, while an appellate mechanism obviously helps ensure the establishment and spread of key jurisprudence, it also translates into requiring more time and resources to settle disputes. Also, the introduction of an appellate mechanism would mean increased complexities-both substantive and procedural-regarding the issues being examined. This reality may pose an additional hurdle for some sovereign States, particularly to those with limited resources and capacity, in terms of participating in international investment arbitration.
2
Why an Appellate Mechanism for ISDS Proceedings?
Finally, almost 50 years after its inception, discussions on the possibility of introducing an appellate mechanism are also taking place in the context of international investment dispute settlement proceedings-by far the most vibrant and controversial international dispute settlement proceedings at the moment.2 At present, international investment dispute settlement proceedings, despite their paramount importance to the States and foreign investors concerned, are subject to a single, one-time decision-making formula and have no appellate review mechanism. In fact, one of the key characteristics and traits of international investment arbitration has been its promptness and simplicity, made possible, to a large extent, through the absence of an appellate review mechanism. Now, there are indications that this atmosphere is changing slowly and that a plea for the introduction of an appellate proceeding may be gathering cautious support. Some recent FTAs even specifically mention the possibility of adopting (or considering) an appellate mechanism in the future: for instance, the Korea-U.S. FTA, which went into effect on 15, March 2012, is premised upon the general understanding between the two countries that an appellate review mechanism will be introduced in the future in a form to be negotiated between the contracting parties.3 Likewise, the 2012 U.S. Model BIT also envisions the ultimate introduction of an appellate mechanism, although the text has no details of yet.4 The Canada-EU CETA (Comprehensive Economic and Trade Agreement), whose key elements were released in October 2013 when the two sides announced their agreement to pursue the bilateral
